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 Federal Water Quality Coalition 

COMMENTS ON EPA DRAFT 2010 LISTING GUIDANCE 
 
` The Federal Water Quality Coalition (the “FWQC”) hereby submits the following 
comments on EPA’s “Draft Information Concerning 2010 Clean Water Act Sections 
303(d), 305(b), and 314 Integrated Reporting and Listing Decisions” (March 1, 2009), 
which is referred to in these comments as the “Draft Guidance.” 

The Coalition appreciates the opportunity to comment on the Draft Guidance.  It 
is critical that the 303(d) listing process, and all other elements of the TMDL program, be 
based on two important principles:  sound scientific decisionmaking, and appropriate 
deference to the primary role played by States in interpreting and applying their water 
quality standards.  The suggestions made in these comments would, we believe, help 
make the Guidance more fully consistent with those principles.  We look forward to 
continuing to work with the Agency as it finalizes the Guidance and takes other steps to 
improve the TMDL program.  Please feel free to call if you have any questions regarding 
the issues raised in these comments, or if you would like to meet for further discussions.   

The FWQC offers the following comments and suggestions on the Draft 
Guidance: 

1.  ROTATING BASIN APPROACH:  EPA’s suggestions for the appropriate use of 
a rotating basin approach, while keeping the listing process open for other 
information, strikes a good balance between using the most current data and 
acknowledging States’ decisions to focus monitoring efforts and resources. 

 We agree, as a general matter, with EPA’s support for the rotating basin approach 
to data collection on potentially impaired waterbodies.  303(d) listing decisions should be 
made on sound scientific grounds, and we agree with EPA that States’ sampling efforts  
based upon a rotating basin approach have helped to ensure that adequate and consistent 
data are being collected for many waterbodies.  At the same time, it is important that 
sound scientific data not be ignored simply because a waterbody is not currently being 
targeted in the “rotation.”  Therefore, we support EPA’s clearly stated expectation that 
States should list or delist waters that are not being targeted, when warranted by new 
information from other sources. (Of course, that new information would need to be 
considered along with any relevant, good-quality data that have been collected previously 
by the agency or others).  That policy will help ensure that sound scientific data will not 
be ignored on the basis that the waterbody is not being targeted.  It is important that the 
303(d) list be as accurate and up to date as possible, in order for States to focus resources 
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on restoring truly impaired waters and to prevent expenditures of substantial time, effort 
and funds on development of TMDLs where it is not needed.        

2.  SUFFICIENT DATA: States should have the flexibility to set appropriate data 
age and data quantity thresholds in the listing process. 

 Section 303(d) listings should be based on sound science and sufficient data.  
EPA is recognizing this by allowing States to assign waters to Category 3 of a State’s 
Integrated Report when data are insufficient to include the water on the State’s Section 
303(d) list.  EPA’s Draft Guidance provides three helpful examples of how Category 3 
can be used.  These examples appropriately identify data and information pitfalls that can 
lead to inaccurate water quality designations.  Category 3 is a helpful mechanism for 
dealing with those waters until the needed information for accurate characterization can 
be developed.  

 In the third example of insufficient data, concerning data that are “not 
representative of current conditions in the water body,” EPA states that the age of data 
should not be considered by itself as a reason for putting a water in Category 3, unless 
supporting information is provided demonstrating that the historical information is no 
longer accurate because of changed conditions.  EPA should consider modifying this 
recommendation, to suggest that the age of the data alone may warrant data being 
considered insufficient in certain situations - for example, if the data are very old (e.g., 
ten years or more), or if the pollutant at issue is one that exhibits primarily shorter-term 
effects, so that older data are likely misleading as the current state of the waterbody.    If 
a State chooses to interpret and apply its water quality standards in such a manner, we see 
no basis for EPA to overrule that decision.   

In discussing Category 3, EPA notes that states “should be cautious in setting 
minimum data quantity thresholds in their assessment methodologies, especially if the 
thresholds for these minimum data sets are infrequently available.”  We read this 
statement as indicating that states may set minimum data quantity thresholds, so that 
there must be a minimum amount of good-quality data for a particular waterbody in order 
for that waterbody to be listed as impaired.  The FWQC strongly supports that concept.  
We are not sure, however, how EPA intends for the “infrequently available” concept to 
be considered by the states.  Any data quantity threshold should be set based on a careful 
consideration of a number of technical factors, including the type of pollutant, type of 
waterbody, and the nature of the impairment.  If data are not readily available to meet the 
appropriate threshold for a particular situation, then the solution is to gather more data, 
not to lower the threshold. 

3.  FISH ADVISORIES: Statewide fish consumption advisories should not be 
considered in water quality attainment decisions. 

 In the Draft Guidance discussion of Category 3, EPA states that “segment specific 
water quality monitoring information is not the only information States should rely on to 

make attainment decisions” (emphasis added) and then provides an 
example: that States have placed waters on the 303(d) list based on 
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statewide advisories.  This statement contradicts EPA’s consistent position on fish 
advisories in previous guidance.  In 2000, EPA issued a policy on listing waters based on 
fish consumption advisories (Memorandum from Geoffrey H. Grubbs and Robert H. 
Wayland, III (October 24, 2000), which is found at 
http://www.epa.gov/waterscience/standards/library/shellfish.pdf .)  That policy was 
reaffirmed in the 2004 listing guidance (“Guidance for 2004 Assessment, Listing and 
Reporting Requirements Pursuant to Sections 303(d) and 305(b) of the Clean Water Act” 
(July 21, 2003), which is found on EPA’s website at 
http://www.epa.gov/owow/tmdl/tmdl0103/2004rpt_guidance.pdf .)  In those documents, 
EPA stated clearly that fish advisories are only considered to demonstrate nonattainment 
of the “fishable” use when certain requirements are met, including that the fish or 
shellfish tissue data supporting the advisory “are collected from the specific segment in 
question.”  Broadly-based “precautionary” advisories, such as those that some States 
issue on a State-wide basis, would therefore not demonstrate nonattainment.  As such, 
those advisories would not be a sufficient basis to list a waterbody as impaired.  The 
statement in the new Draft Guidance appears to contradict EPA’s current and 
longstanding policy, without any explanation of the reasoning for the apparent policy 
change.   

While this Draft Guidance does not mandate States to place waters on the 303(d) 
list on the basis of a statewide advisory, it does communicate to the States that they 
should consider statewide advisories when making attainment decisions.  The EPA 
should remove the statewide advisory example from the Draft Guidance, and should 
reemphasize that listings should, as a general matter, be based on waterbody-specific data 
and information.  

4.  PARTIAL APPROVAL: Partial approval/further review pending 
determinations are helpful in the timely approval of 303(d) lists and help prevent 
waters from being incorrectly listed or not listed.  

 The Draft Guidance encourages use by States of the “partial approval/further 
review pending” mechanism in appropriate situations.  We support this recommendation 
by EPA.  Providing for partial approval/further review actions allows States to focus on 
waters where the decision to list or not to list is clear.  The list approval should not be 
delayed because of delays in data collection or EPA action on waters that are “on the 
bubble” for inclusion on the list.  By allowing partial approval/further review action, EPA 
helps ensures that waters are not included on the 303(d) list unless they actually warrant 
listing - waters are less likely to be incorrectly listed or not-listed simply because the 
State has to act to meet the 303(d) listing deadline.  From a regulated community 
standpoint, this is particularly important with respect to two of EPA’s examples of where 
partial approval could be used: (1) where near-term collection of data will resolve issues 
about the existing dataset; and (2) where a State has issued a new or revised water quality 
standard and EPA action on that standard is expected imminently.  In those situations, it 
makes little sense to proceed with a listing, which can then lead to development of a 
TMDL and resulting permit limits, when the additional data or new standard will allow 
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for a more informed listing decision to be made based on appropriate standards.  

5.  EPHEMERAL/INTERMITTENT WATERS: EPA should provide additional 
guidance on the challenges of listing ephemeral and intermittent waters.   

 The FWQC generally agrees with EPA’s suggestion that the States provide 
specific procedures for data assessment and listing of ephemeral and intermittent waters.  
Procedures tailored to ephemeral and intermittent waters would allow data compilations 
and listings that are more tailored to the unique aspects of these waters.  Those 
procedures should not, for example, require the consideration of data collected when the 
ephemeral and intermittent waters are naturally dry.  There are other challenges that 
States face in making listing decisions as to ephemeral and intermittent waters, which 
EPA should consider as it develops additional guidance.  Substantial research on these 
issues has already been done; for example, the studies completed by the Arid West Water 
Quality Research Project should be very useful, such as “Aquatic Communities of 
Ephemeral Stream Ecosystems” (November 2006).  (That report, which EPA Region 9 
participated in and helped fund, can be found at 
http://www.pima.gov/wwm/wqrp/research/Ephemeral%20Streams%20Report.pdf .)  
These ephemeral/intermittent issues occur throughout the country; for example, multi-
year droughts in the Southeast have created significant challenges affecting ambient 
water quality sampling programs.  States need to be careful in determining what data to 
consider when making impairment decisions for those waterbodies.   

6.  Other Issues in the Cover Memorandum 

In the cover memorandum for the Draft Guidance, EPA lists several other listing 
issues that the Agency will be working on over the next year.  In addition to the 
comments provided above regarding the Draft Guidance, we have a few additional 
comments on that list of issues:   

A. CATEGORY 4B: A list of approved Category 4b demonstrations 
would be valuable in promoting appropriate use of that mechanism.   

Category 4b contains waters that are impaired but which will attain standards 
within a reasonable period of time based on “other pollution control requirements.”  The 
Coalition believes that Category 4b is an important part of the TMDL program, which 
should be readily available for use when other non-TMDL programs will achieve the 
same water quality standards as would a TMDL.  In those situations, there is no reason to 
do a TMDL, and using a Category 4b instead will save time and resources that can be 
better spent on waters where a TMDL will actually help restore water quality.   

We support EPA’s intentions to compile a list of “good examples” for Category 
4b.  Such a list will help EPA Regional Offices and States know when and how to use the 
Category 4b, and will help address the current reluctance by some States and EPA 
Regions to use the Category 4b mechanism.       

B.  CLIMATE CHANGE: In considering the influence of 
climate change, EPA should ensure that its actions are based 
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on good science, and should pay appropriate attention to the carbon 
footprint of water quality projects. 

EPA indicates that it intends to “[i]dentify opportunities to factor the influence of 
climate change into States’ water quality assessments, priorities and TMDL schedules.” 
We would like to know more detail about EPA’s plans on this issue.  Given the evolving 
state of the science on climate change, it will be important for EPA to ensure that before 
it modifies regulations, it has a sound scientific basis for action.  In taking any such 
actions, it will be important for EPA to address possible tensions between its various 
regulatory mandates, such as in situations where adding water pollution control systems 
can increase a facility’s carbon footprint.  We are very interested in this set of issues, and 
would appreciate the opportunity to discuss them further with the Agency and any other 
appropriate stakeholders.     

C.  INDEPENDENT APPLICABILITY: In addressing the 
“independent applicability” concept, EPA should consider replacing 
that policy with a “weight of evidence” approach. 

EPA states that it plans to “[i[dentify options for addressing independent 
applicability in water quality assessments.  As we have said before (previous comments 
attached), the FWQC has serious concerns about EPA’s policy for independent 
applicability in water quality assessments.  We believe that the Agency should instead 
apply a “weight of evidence” concept, allowing States to fully consider all relevant data 
in making attainment determinations.    
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